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1. On April 16, 2003, in Clay County, Missssppi, Ricky Miller stood trid and was convicted of

armed robbery and burglary of an occupied hotel room. On apped, Miller raises three assgnments of

error: ineffective assstance of counsd, denid of his right to a fair and impartia jury, and admission of



certain evidence despite an dleged discovery violaion by the State. Finding no error, we affirm Miller's

conviction and sentence.

FACTS
2. Attrid, Kevin Freemantedtified that, on January 24, 2003, he rented a hotel roomat the Southern
Innin order to “party.” He admitted that he and hisfriendshad been drinking and smoking marijuana until
the early morning hours. Freeman tedtified that athough he specificdly recalled shutting and locking the
hotel room door, he was subsequently awakened by two men, whom he identified as Miller and Richard
Jefferson, standing over his bed.
13. Freeman stated that Miller questioned him about whether Freeman had called him a “ snitch,”
suddenly produced asmdl caliber handgun, placed it to Freeman’ shead and ordered that he surrender his
wallet. Freeman tedtified that andtercationthenensued, wherein both Miller and Jefferson repestedly hit
Freeman, and Miller hit Freemannear his eye withthe handgun. Freeman stated that ashe was attempting
to escgpe and was ydling for help, anederly manwalked by the room; Miller and Jefferson then ran from
the room and fled the scene in agray Mercury Marquis.
14. Freeman admitted that he was unaware of what occurred inthe roomafter hefdl adegp and sad
it was possible that someone else in the hotel room had I€ft the door open. Under cross-examination,
Freemanadmitted that, inastatement givento the police on the night of the incident, he never said anything
about Miller hitting him with agun. Additiondly, Freeman testified that he had sold drugs in the past.
5. The dtercation and subsequent flight of Miller and Jefferson were confirmed by two State’s

witnesses, James M cCloraand Charles Davidson, dthough neither witness actudly saw the eventsleading



up the dtercation. Davidson testified that he saw two of the parties scuffling; however, he was unable to
testify asto any other specifics. The find State' s withesswas Chris Hammond, who had previoudy given
a statement to the investigator of this case, Charles Johnson, and led Johnson to recover the pistol that
Miller dlegedly gave to Hammond. Hammond & so advised Johnson of saverd admissionsmadeby Miller.
At trid, Hammond changed his testimony, and the digtrict attorney was alowed to impeach him with his
prior statement.

T6. Teking the stand, Miller testified that he and Jefferson had gone to the Southern Inn to purchase
marijuana from Freeman. Miller stated that he had purchased marijuana on previous occasons from
Freemanand that he previoudy had arelationship with Freeman’ ssister. Miller denied bresking in, gating
that he and Jeffersonhad ssmply gone to the hotel room to which they had been directed by Freemanand
entered because the door was open. Miller testified that he and Jefferson woke Freeman, but claimed that
the dtercation beganwhen Freemandirected aracid dur at Jefferson. Miller testified thet it was Freeman
who had the gun, and that Miller took the gun to prevent Freeman from using it. Miller dso damed that
he and Jefferson fled the scene because they did not know what else to do.

q7. Inrebutta, Jefferson, who had been given a plea bargain, confirmed Freeman’s versonof events.
Also, during rebuttd, the jury was shown a videotape of Miller in which Miller gave his account of the
events but did not indicate that the fight started over aracid dur.

18. At theclose of the proceedings, Miller was convicted on both counts and sentenced to twenty
years for the armed robbery and five years on the burglary, with the sentences to run consecutively.

ISSUES



I. WHETHER MILLER RECEIVED INEFFECTIVE ASSISTANCE OF
COUNSEL

T9. Miller daimsthat throughout voir direand the trid, there were many instances wherein his defense
counsel’ sinexperience preudiced the proceedings and deprived himof hisrightsto afair trid and effective
assstanceof counsd. Miller clamsthat hewas prejudiced because hisattorney, apublic defender for Clay
County, had not previoudy tried a criminal case and had no assistance or resources. Miller dams that,
while his counsd “made a vdiant effort during the trid,” he “faled to make even the most rudimentary
pretria investigation and was dearly woefully unprepared.” Specifically, Miller clams he received
ineffective counsd because his counsd: (1) failed to conduct any pretrid investigation, suchas reviewing
important evidence and attempting to locate or interview important witnesses; (2) falledto vair direthe jury
panel inaproper manner; (3) failed to make a Batson chalenge; (4) repeatedly falledto object to improper
testimony; and (5) failed to submit proper jury indructions.

710. To obtain reversa of a conviction on the grounds of ineffective ass stance of counsdl, a convicted
defendant must show fird that his counsel’s performance was deficient, and second, that the deficient
performance prejudiced hisdefense. Strickland v. Washington, 466 U. S. 668, 698 (1984). In order
to prevail, the defendant must overcome the strong presumptionthat hisattorney’ s conduct “fals within a
broad range of reasonable professiona assstance.” 1d. at 689. To establishprgjudice, adefendant must
show that there is areasonable probability that, but for his attorney’ s deficient performance, the finder of
fact would have had a reasonable doubt concerning hisguilt. 1d. at 694-95 (“A reasonable probability is
aufficdent to undermine confidence inthe outcome’). Theright to effective assstance of counsd isintended

to ensurethat the defendant receives afair trid; therefore, to establish prejudice, the defendant must show



that counsd’s errors were so severe asto deprive him of afair trid with ardiableresult. Id. at 687. In
determining whether there was prejudice, the reviewing court must look to the totality of the evidence
beforethejury. Id. a 695. In sum, whereit is reasonably probable that, but for the attorney’ serrors, the
outcome of the trial would have been different, areviewing court should find that counsel’s performance
was deficient. Reed v. State, 536 So. 2d 1336, 1339 (Miss. 1988). It isimportant to note that an
attorney’ s “choice of whether or not to file certain motions, call witnesses, ask certain questions, or make
certain objections’ fdls within the ambit of trid Srategy and does not give rise to a vdid ineffective
assigance clam. Powell v. State, 806 So. 2d 1069, 1077 (118) (Miss. 2001).

111. Firgt, Miller damsthat his atorney was ineffective for failing to conduct any pretria investigation.
Specificdly, Miller damsthat his counsdl falled to review important evidenceand failed to attempt to locate
or interview important witnesses. Miller points out that Freeman reported that three individuds — Allen
Brown, Tonio Hammond and Phillip (last name unknown) — had been with him earlier that night, thet no
subpoenas were issued for these witnesses, and that they were never interviewed. Miller contends these
witnesses could have verified whether Freeman was sdlling drugs from his room at the Southern Inn,
whether he had aguninthe room, and whether they left the door to the hotel room open. Miller pointsout
thet his trid counsel never interviewed Chris Hammond, was unaware of Hammond' s “second interview”
with Dave Holley,! a digtrict attorney investigator, and never viewed the complete video of Miller’s

gatement. The State argues that, dthough Miller complains about the lack of any pretrid investigetion, he

!Asfor the dleged “second interview” withHolley, Miller is apparently referring to a conversation
Holley had with Hammond during the noon recess of trid after Holley discovered Hammond conferring
with the defendant outside the courthouse. Wefail to see how Miller’ stria counsea could be expected to
know of the conversation sinceit occurred during the trid.
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has “not demonstrated prejudice where, as here, he has not adleged anything that would have led to a
different result.” See Hebert v. State, 864 So. 2d 1041, 1044-45 (110) (Miss. Ct. App. 2004).

Specificdly, Miller has failed to tdl this Court “whét facts in mitigation a further investigation would have
revedled or uncovered.” Seeid. All that Miller providesis his contention that these witnesses were not
interviewed and that certain evidence was not reviewed. His inability to show ineffective assistance on
counsdl is not surprising, as the record on direct gpped is generdly insufficient for us to evauate such a
dam. Seelylev. Sate, 908 So. 2d 189, 196 (135) (Miss. Ct. App. 2005). “When an ineffective
assgtance clam is made on direct apped, the proper resolution is to deny relief without pregjudice to the
defendant’ sright to assert ineffective ass stance of counsdl in post-convictionreief proceedings.” 1d. (citing
Readv. State, 430 So. 2d 832, 837 (Miss. 1983)). Though we find that Miller has failed to demondtrate
ineffective ass stance of counsd regarding his attorney’ saleged lack of trid preparation, weregject hisdam
without prgudice to Miller’ s right to raise thisissue on post-conviction review.

112.  Second, Miller arguesthat he received ineffective ass stance of counsel due to hisattorney’ sfalure
to voir dire the jury pand in a proper manner. He arguesthat his counsd falledto ask if any of thejurors
were employed in the law enforcement fidd or were related to anyone in law enforcement; failed, when
questioning former crime victims, to ask if they were satisfied with the outcomes of their respective cases
and if the process had left them with bad fedings, failed to informthe panel of the State’ sburden of proof;

and failed to prepare the potentid jurorsregarding his Strategy of the case. While Miller admitsthat some
of the foregoing could be consdered trid strategy, he argues that “the voir dire was done by rote and

without purpose.” The State arguesthat attorney’ s actions during voir dire are consdered amatter of trid

drategy. See Wilcher v. Sate, 863 So. 2d 719, 755 (1136) (Miss. 2003).



113. Havingfuly reviewed the vair direinthis case, this Court isunable to find that Miller’ scounsel was
ineffective. Evenif the actionsof defense counsdl were not strategic, nothing raised by the gppel lant would
meet the standard of Strickland. In particular, Miller cannot show any prgjudice asaresult of any of these
omissons. His contention is without merit.
14.  Third, Miller assartsthat histrid counsd falled to make a Batson chdlenge dthough nearly dl of
the State’ s peremptory challenges were used to excuse black jurors. Miller daimsthat the State ssngling
out of black jurors violated the Fourteenth Amendment to the United States Congtitution and Article 3 of
the Missssppi Condtitution, both of which forbid race-based peremptory challenges. See Batson v.
Kentucky, 476 U. S. 79 (1986). In response, the State argues:

For this Court to rule on thisissue, evidence of the racid makeup of the jury itsdf and

evidence of theracid identity of each stricken juror would have to be presented into the

record. ThisCourt isonly dlowed to base its decisons upon evidence found within the

record, not on assertions made by the partiesin their briefs. Mason v. State, 440 So. 2d

318, 319 (Miss. 1983). No such evidence was present within the record of this case, and

for this reason, this Court cannot rule on whether the prosecution misused its chalenges

in such away that [the gppdlant’s] counsd should have objected. Therefore, this basis

cannot support an ineffective assstance of counsd claim.
Donerson v. State, 812 So. 2d 1081, 1088 (118) (Miss. Ct. App. 2001).
115. Therecord isslent asto the race of any of the potentia and actual jurors, both those who were
excluded by the Stat€' s peremptory challenges and those who ultimately sat on thejury. Asthis dleged
error iswithout support, we cannot find error based on the record in this case. Again, however, wergect
Miller's cdlam without prgjudice to hisright to raise thisissue on pogt-conviction review.

716.  Fourth, Miller contendsthat histria counsel repestedly failed to object to improper testimony or

to have proper testimony admitted into evidence. The State respondsthat, when looking at the admisson



or objection of evidence as ameatter of trid srategy, “[t]he failure to object to its admisson does not rise
to the level of prgudice required under Srickland.” Carle v. State, 864 So. 2d 993, 997 (14) (Miss.

Ct. App. 2004). Miller specificaly arguesthat histrid counsd attempted to impeach Freeman with his
prior statement but could not do so properly. Miller dso contends that

in attempting to impugn Freeman’s version of events by suggesting amoative for imto lie, Miller’s trid

counsdl erroneoudly identified veracity, rather thanmotive, asthe groundsfor admisshility. Thetrid court,

however, wdl aware of the admisshility of the evidence, overruled the State' s objection. We cannot find

that any of these dleged errors has aufficdently prejudiced the gopdlant to the extent that Strickland

requires, therefore, we find Miller’ s contention to be without merit.

117.  Fndly, Miller argues that areview of the submitted jury ingructions and the record showsthat his
trid counsd neglected to submit jury indructions on lesser-included offenses. Miller's account was that

he had gone to the Southern Inn to purchase drugs at the direction of the dleged victim and that the fight

in question broke out as aresult of aracid dur. Miller argues that his testimony supports the submisson
of jury indructions for ample assault and/or trespassing. Miller damsthat had thejury believed hisaccount

that the incident was the result of adrug transactiongone bad, it could have eesly voted for asmple assault

verdict. However, Miller cites no authority for his propostion that failure to submit a lesser-included

offenseingtruction congtitutes ineffective assstance of counsdl. Itispossible that Miller' scounsel believed

that Miller would be acquitted of the greater charge but convicted of the lesser offense, and made a
caculated decisionnot to pursue the lesser-included offenseingruction. See Powell, 806 So. 2d at 1078

(1124). Thus, we conclude that Miller has not proved that his attorney’ sfailure to submit alesser-included

offense ingtruction condtituted ineffective assstance of counsd. Miller's dlam is without merit.



118. Insum, we rgect Miller’s clams of ineffective assstance of counsd, but do so without prejudice
to Miller’ sright to raise the investigation and Batson issues on post-conviction review.

II. WHETHER MILLER WAS DENIED HIS RIGHT TO A FAIR AND
IMPARTIAL JURY

119. Miller damsthat thetria court failed to sustain defense counsdl’ s objection for causeto Juror #21
and Juror #37, in light of substantia evidence that they could not decide the case impartidly, and that
consequently defense counsel wasforced to use his peremptory chalenges on them. Miller dso damsthe
trid court erroneoudy sustained the State' s objection for cause to Juror #1, dlegedly ablack juror, onthe
groundsthedidtrict attorney had prosecuted an unspecified member of her family, despite the State’ sfalure
to object tojurors#5, #8, #10, #12, and #25 onthe same basis. Wefind Miller’ sargumentsto bewithout
merit.

120. Despite the fact that his father had been murdered, Juror #21 represented to the court under oath
that this circumstance would not affect his ability to decide the case fairly. The current case does not
invalve a smilar crime.  Juror #37 represented that while she knew the grandmother of the victim, this
would not affect her service on the jury. Miller acknowledges that his counsel used his peremptory
chdlenges to keep these prospective jurors from stting on the jury. Miller’s statement that there was
subgtantia evidence that these prospective jurors could not decide the caseimpartidly is unsupported and
directly contrary to the record in this case.

721. Therace of any of the potentid jurors and the racial compaosition of the jury which heard the case
is not part of therecord inthiscase. All the potentid jurorswere asked if any member of their families had

been charged or convicted of a crime. Juror #1 was removed for cause because the district atorney’s



office was currently prosecuting a member of her family. Juror #5 stated that the charges againgt one of
his family members had “been over with years and years ago” in Alabama and that the experience would
not affect hisjudgment inthis case. Juror #8 stated that the matter in issue was completed and that she did
not know if this didrict atorney’ sofficewasinvolved. Jurors#10 and #25 aso said that the cases against
their family members were completed and did not involve this ditrict attorney’ s office. Juror #12 stated
that the matter was completed, and the digtrict attorney’ s officehad beeninvolved. All the potentid jurors
indicated that the prosecution of their family memberswould not affect their judgment inthiscase. Contrary
to Miller’sargument, dl of these potentid jurors were not smilarly stuated. Only Juror #1 had afamily
member with a current and pending crimind charge. Even if the Court had been provided the races of
these potentid jurors, there is no indication of any impropriety.

722. A defendant has no right to have a specific prospective juror try his case, nor may he appeal a
particular excluson if the end result of the jury selection processis ajury composed of fair and impartid
jurors. Edwardsv. Sate, 723 So. 2d 1221, 1228 (126) (Miss. Ct. App. 1998). All of the potentia
jurors that Miller mentions were excluded, and he has made no argument that any or al of the jurors who
actudly sat on the jury were not fair and impartid. Miller’s assgnment of error is without support in the
record and is thus without merit.

1. WHETHER CERTAIN EVIDENCE WASIMPROPERLY ADMITTED

923.  Miller arguesthat the State’ sfalureto provide hisattorney withacopy of hisvideotaped statement
in atimely manner was a crucid factor in his conviction, and that his counsdl’ s lack of familiarity with the
videowas*“deadly” tohiscase. Further, Miller contends that the State’ s failure to produce the videotape

in a timely and reasonable manner is no less a discovery violation than failing to produce it a al.
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Additiondly, Miller arguesthat if this Court findsthat his attorney falled properly to object to the video, then
his counsd was conditutiondly ineffective.

924. Miller dso daims that investigator Holley had a “second interview” with Hammond about his
testimony and the supposed interaction anong Hammond, Miller, and Jefferson, and that the falure to
provide areport on that interview to defense counsal had “ disastrous consequencesthat could have been
resolved with effective witness preparation.” Miller contends that Holley’s unrecorded interview of
Hammond alowed Miller’s counsd to be taken off-guard.

125. Itisawdl-established matter of law that the purpose of discovery is to diminaetrid by ambush
or surprise. Fusilier v. Sate, 468 So. 2d 45, 56 (Miss. 1985); see also Morrisv. Sate, 436 So. 2d
1381 (Miss. 1983). Thesuppression by the prosecution of evidencefavorableto an accused upon request
violates due process where the evidence is materid ether to guilt or punishment. Ellisv. State, 661 So.
2d 177, 181 (Miss. 1985). The problem with Miller’s argument is that there was no clear discovery
violaioninthiscase. Even Miller concedesthat his counsal had access to the videotaped interview, had
a copy of the transcript of the tape, and that the State did not fail to produce this evidence. Miller's
concern is the timeliness and “reasonableness’ of access to the tape. His argument indicates that the
evidence was available to the defense but that counsel may not have taken full advantage of the materid.
Miller argues that perhaps his counsal should have objected to the admission of the videotape, but does
not offer any legd argument in support of exduding the tape. Again, as to the “second interview” with
Holley, the record reflects that Holley discovered Hammond speaking with the defendant at the noon
recess, broke up the conversation, and received assurance fromHammond that his testimony would be the

same as that contained in his recorded statement. Holley’ s testimony was heard outside the presence of

11



the jury to support the Stat€' s claim of “surprise’ and motion to be alowed to cross-examine Hammond.
While the subsequent impeachment of Hammond was perhaps “disastrous’ to the defense, we cannot find
any discovery violation onthe part of the State. While the gppellant strainsto make an assgnment of error,
this Court cannot find that anything improper occurred at trial and therefore can find no reversible error.

926. Having carefully reviewed al the gppdlant’ s assgnments of error, wefind no error and affirm the
circuit court’ s decision.

127. THEJUDGMENTOFTHECIRCUIT COURT OF CLAY COUNTY OF CONVICTION
OF COUNT I,BURGLARY OF AN OCCUPIED HOTEL ROOM AND SENTENCE OF FIVE
YEARS, COUNT I, ARMED ROBBERY AND SENTENCE OF TWENTY YEARSTO RUN
CONSECUTIVELY TO THE SENTENCE IN COUNT I, ALL IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS, IS AFFIRMED. ALL COSTS OF
APPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ.,, LEE AND MYERS, P.JJ., BRIDGES, CHANDLER, GRIFFIS, AND
ISHEE, JJ., CONCUR. IRVING, J.,, CONCURSIN RESULT ONLY.
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